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Introduction 

One of the most sensible legislative 
changes in the last few years has been 
the gradual introduction of rules to allow 
excess concessional and non 
concessional contributions to be 
refunded.  Those who exceed the caps 
don’t necessarily escape scot free but 
thankfully they can generally escape the 
really harsh tax consequences 
implemented in the original version of the 
legislation in 2007. 

In this month’s SuperNews we highlight 
four opportunities available to mitigate 
the outcome of these excesses even 
further. 

But first – let’s check that we 
really have an excess 

Before assuming that a contribution has 
given rise to an excess, it is worth double 
checking that there is nothing which can 
be done to avoid it.  This might include: 

• Rejecting the contribution.  
Remember that contributions are not 
permitted under certain 
circumstances – for example, 
members who are over 65 and fail to 
meet the work test, members who 
contribute amounts in excess of the 
fund capped limits.   

Under these circumstances, far from 
being an impediment, failing to 
meet the work test and fund capped 
limits can be an extremely valuable 
benefit. 

Contributions made by clients in 
breach of the super rules can be 
refunded immediately (in fact they 

must be refunded within 30 days) 
and are effectively treated as if they 
never happened when it comes to 
contribution reporting.  This is 
completely different to the refund 
process for excess contributions. 

• Using strategies such as deferring 
the allocation of contributions to push 
the assessment against the 
contribution cap into a future financial 
year. 

Assuming these don’t solve the problem, 
the client will receive notices from the 
ATO inviting them to take action.  The 
precise steps are different depending on 
whether the excess is a concessional or 
non- concessional contribution but the 
end point in both cases can include the 
option to refund money from a super fund 
as a result of the excess. 

So we have an excess and 
have gone through the refund 
process.  Now what? 

A special kind of payment 

Technically, although the amounts 
released relate to excess contributions, 
the released amounts are a special type 
of superannuation benefit payment that is 
made in the year the refund is paid out 
(as opposed to the year in which the 
excess contribution was made).  This has 
some quite profound implications and 
hence strategic consequences. 

Members are not only able to choose 
whether or not they refund the 
contributions (and for the purposes of this 
paper we have assumed they are doing 
so) but they are also able to choose: 

• Which fund – there is no requirement 
to draw the refund from the fund that 
received the contributions in the first 
place; and 

• Which account balance within a 
particular fund – where an individual 
holds multiple accounts in a single 

fund (eg, several pensions and an 
accumulation account), the taxpayer 
may choose the one(s) from which 
the refund is paid.  Again, there is no 
requirement (or even expectation) 
that the refund will be paid from the 
particular account that houses the 
excess contributions. 

Tax Treatment 

From a tax perspective, even though 
the released amount will be treated as a 
superannuation benefit payment, it will 
not be taxed as a benefit payment – it will 
be specifically excluded from those rules.  
This means, for example, that for 
taxpayers under 60, it will not give rise to 
additional taxes for the member. 

In addition, the proportioning rule will not 
apply to the released amount.  This 
means that: 

• If it is paid from an accumulation 
balance, it will reduce the taxable 
component only.  This is because 
the tax free component of an 
accumulation account is calculated 
using a formula in the ITAA 1997.  
The taxable component is then the 
balance of the account.  A payment 
which is not specifically included in 
the ‘tax free component’ calculation 
and is not subject to the 
proportioning rule therefore – by 
default – only affects the taxable 
component; and 

• If it is paid from a pension it will have 
no impact on the tax free proportion 
of the pension calculated on 
commencement. 

SIS treatment 

As the released amount will be treated as 
a superannuation benefit payment, it will:   

• count towards the minimum required 
pension if released from an account-
based pension; 

Refunding excess 
contributions – are there 
any tips & traps to think 
about before just paying 
the refund? 
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• count towards the maximum 
allowable pension if released from a 
TRIS; and 

• draw down on preservation 
components in the usual order, ie: 
firstly from any unrestricted non-
preserved money (if any) until that is 
exhausted; then from any restricted 
non-preserved money and finally 
preserved money. 

Note that in each case, the ‘benefit 
payment’ occurs when the refund is paid 
out.  For example, an excess contribution 
in 2014/15 that gives rise to a refund in 
2015/16 would create a benefit payment 
(the refund) in 2015/16. 

Strategic opportunities 

The fact that any refund itself is 
technically a benefit payment creates 
several strategic risks and opportunities. 

A key decision to take once an excess 
occurs is to decide which fund / interest 
should be used to pay the refund.  Some 
points to consider here are explained 
below.  These are not necessarily points 
that would encourage a client to exceed 
their contribution caps but are mitigating 
steps that could be taken to make the 
best of an unfortunate situation. 

Optimising tax components 

Given that the refund is considered a 
benefit payment but is specifically not 
subject to the proportioning rule, the 
treatment outlined above gives rise to the 
following for a client with a $500,000 
balance (currently $300,000 tax free). 

If the balance is in accumulation phase 
when a $100,000 refund is paid, the 
accumulation account would be left with 
a balance of $400,000 comprised of:  

Tax free : $300,000 

Taxable : $100,000. 

In contrast, if the balance was in pension 
phase and the tax free / taxable 
proportions at the commencement of the 
pension were (say) 60% tax free (ie, 
exactly as per the example above), the 
$400,000 remaining after the refund 
would still be a pension with a 60% tax 
free component.  The tax free 
component would therefore be $240,000 
(compared to $300,000 above).  This 
would obviously be highly relevant if the 
pensioner died and the proceeds were 
paid to his adult children. 

The planning opportunities therefore 
are to: 

• Pay the refund from the interest with 
the highest ‘taxable’ component; and 

• If the payment has to be made from 
a pension that contains a tax free 
component (say this is the only 
interest the member has) consider 
rolling the pension back to 
accumulation first.  The released 
amount would then erode the 
taxable component of the 
accumulation account, and a new 
pension with a higher tax free 
component could commence with 
the remainder of the balance.   

 
Using the refund to minimise pension 
payments 

Like any other benefit payment made to 
a member (rather than rolled over), 
refunds as a result of excess 
contributions count towards a taxpayer’s 
minimum pension obligations as long as 
the pension remains on foot (ie, isn’t 
commuted in full to make the refund 
payment). 

The planning opportunities therefore are 
to: 

• Take this into account for clients with 
pensions who wish to minimise their 
drawings – would they actually prefer 
to take the refund from a pension 

(without rolling back to accumulation 
phase) even though this might be 
less optimal in terms of their tax 
components because it will allow 
them to minimise their drawings from 
super overall? 

• Think about this opportunity 
particularly for those who are 59 or 
younger and still paying tax.  If they 
are required to make a payment of 
$40,000 from their pension but are 
also due to receive a refund of 
$30,000 due to their excess 
contributions, they will actually only 
need to draw $10,000 in pension 
payments or other lump sums in the 
year the refund is made.  

Protect the 10% limit on a TRIS for ‘real’ 
pensions 

For clients receiving a TRIS who want to 
draw as much as they can from their 
pensions (and are therefore concerned 
about the 10% limit), it is important to 
remember that the excess will count 
towards that 10% limit. 

Rather than paying the released amount 
directly from the TRIS the planning 
opportunity is to: 

• Roll back the required amount to 
accumulation phase; and 

• Pay it from the accumulation interest. 

Doing so has no impact on the 10% 
maximum for the year (it is only 
calculated once – at the start of the year 
– and hence even if the pension is partly 
rolled back to accumulation phase it is 
not changed).   

In fact, remember that the 10% limit on a 
TRIS is linked specifically to an individual 
TRIS.  Taking the above one step further, 
the client could consider: 

• Draw the maximum permitted from 
the TRIS (10%); 
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• Roll back the full balance of the TRIS 
to accumulation phase; 

• Pay the excess contributions refund 
from the resulting accumulation 
interest; and 

• Re-start the TRIS (with a new 10% 
limit). 

Protect the unrestricted non preserved 
component of a TRIS  

This ability to specifically choose the 
interest from which the refund will come 
will allow clients to be somewhat 
selective about leaving their unpreserved 
balances intact by deliberately choosing 
to withdraw the refund from a balance 
that does not contain the unrestricted 
non-preserved amount.   

For example, imagine a client wished to 
refund $30,000 and had three pensions 
as follows: 

TRIS 1 : $100,000 (90% tax free) 

TRIS 2 : $150,000 (30% tax free) 

TRIS 3 : $200,000 (30% tax free) 

TRIS 3 contains $50,000 unrestricted 
non-preserved component but the 
balances of the other two pensions are 
fully preserved. 

The client would obviously avoid drawing 
the refund from TRIS 1 (it is almost 
entirely a tax free component). 

On the surface, TRIS 2 and TRIS 3 look 
equally suitable sources for the refund 
(due to their high taxable proportion). 
However, the client may well choose to 
draw it from TRIS 2 simply because it 
would then be possible to avoid touching 
the unpreserved component (because 
the unrestricted non-preserved 
component is in TRIS 3 only).  This 
would enable the client to retain as much 
fully accessible money as possible in 
order to, say, implement a ‘lump sum’ 

strategy to meet minimum pension 
payments. 

Remember of course that when 
constructing a pension, it is possible to 
choose whether it contains the client’s 
unpreserved super.cover all 
superannuation funds. 

Conclusion 

Receiving an excess contributions notice 
is always bad news but the above 
strategy opportunities should not be 
underestimated as a means of 
minimizing the impact on clients.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer: 

Heffron Super News is an electronic newsflash 
which highlights important events in the 
superannuation arena. If you are not already on 
our mailing list and would like to subscribe, 
please contact us on 1300 172 247 or by e-mail 
heffron@heffron.com.au.  Alternatively, if you 
do not wish to receive future editions, please 
email heffron@heffron.com.au to be removed 
from the distribution list. While Heffron believes 
that the information contained herein is reliable, 
no warranty is given to the accuracy and clients 
who rely on it do so at their own risk. This 
publication is intended to provide background 
information only and does not purport to make 
any recommendation upon which you may 
reasonably rely without taking specific advice. 
In particular, it should not be considered 
financial product advice for the purposes of the 
Corporations Act 2001  
 

        

     

        

     

        

     

        

     

        

     

        

     

        

     

mailto:heffron@heffron.com.au
mailto:heffron@heffron.com.au

